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alleged in the indictment.) was arrested on a 
sapias, in a suit brought by the bank for the re- 
covery of the money, at the house of one of the 
officers of the bank. At this house the de fe nd- 
ant, by his own choice, remained several lays ; 
and in the mean time such officer, assuring him 
that the object of the bank was to convict the 
other two, promised him that if he would make 
a frank and full disclosure of all the cireum- 
stances implicating them, that he should be 
made a state’s evidence against them. Under 
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(CHALLENGE—CONFESSION. ) 


} 
| 
| the defendant, and, that immediately after- 
} 
\ 


the influence of this promise, as the officer be- 
lieved, a confession was made, which was re- 

duced to writing by a third person. ‘Though it 
appeared that immediately previous to the 
time of the confession no promise was made to 


wards, he declaved it was made freely ‘and vo- 

luntarily, and from a sense of duty. it was held, 

that such confession could not be received in 
vidence. 

It is immaterial, whether the person making a pro- 

mise of favour which influences aconiession, be 

concerned in the administration of public jus- 


|| tice or not: and it is equaily immaterial whe- 


ther such confession was made with reference 
to, or in the progress of, a criminal prosecution. 





| 
JOHN W. THORN, VALENTINE N. | 
LIVINGSTON, AND HENRY D.| 
TRACY’S CASE. | 


Van Beuren, Attorney General, 8. Jones 
jun. Anrnon, Maxwere and Hamitton, 
Counsel for the prosecution. 

Eumet, Horrman, Ocpen, WELLS, Wit- | 
Kins, Price, and Fay, Counsel for the 
defendants. 


A challenge may be interpose «d against a juror, 
though the party t taking the challenge, in the 
first instance, puts a que stion to the juror touch- 
ing that which forms the ground ot the chal- 
leng re, 

Che two jurors first called and sworn, are to be the 


triors to decide on the competency of a juror | 


challenged. 


The defendants were indicted for a 
iconspiracy. ‘The indictment, in the first 
_ count, charged the defendants with con- 


> spiring together , on the Ist of March, 





1819, to obtain, by unlawful and frauda- 
| lent means, out of the proper funds of 
| the President, Directors and Company of 
| the Merchants’ Bank in the City of New- 
| York. a large sum of money, to wit, the 
;sum of $100,000, the property of the 


I cad President, Directors and Company, 


\for the purpose of ap plying the same to 
their (the defendants’) own use, without 
| the, privity, knowledge, or consent of the 
‘said President, Directors and Company, 
‘to their great damage, and against the 


Where a challenge to the favour is taken, the spe- | peace, &c. The second count charged 


cific cause need not be assigned previous to the 
trial of such challenge. 


the defendants with conspiring to embez- 
izle, and unlawfully take and convert to 





4 juror in a criminal case should stand wholly in- 
different between the prosecution and the ac- 
cused, and free from all exception ; and if, on 
the trial of a challe nge, circumstances appear 
sufficient to produce a doubt in the minds of the 
triors, whether such juror stands indifferent or 
not, it is their duty to reject him. 

three were indicted for conspiring to obtain by 
unlawful and indirect means, a farge sum of 
money froma bank. One of them, who 

charge of the money when obtained, (as w 





their own use, a large stim of money, to 
wit, $100,000, and a large amount of 
| notes “commonly called promissory notes, 








| $100,000, from and out of the funds and 
| moneys of the said President, Xc. to their 
di image, and against the peace, &c. The 
charged the defendants with 
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conspiring together, unlawfully and wick- 
edly, to take and convert to their own 
use, the property, choses in action, notes 
for the payment of money, commonly 
called promissory notes, and the moneys 
of the President, Directors and Company 
of the Merchants’ Bank toa large amount, 
to wit, $100,000, in abuse of the trust 


and confidence reposed in the said John || 


W. Thorn, first teller of the said bank, to 
the great damage, and against the peace, 
&c. And the fourth count charged, that 
the defendants, being evil disposed per- 
sons, and contriving to injure and impo- 
verish the said President, &c. and to de- 
prive them of their honest and fair gains, 
to be derived from the use of their pro- 
missory notes for the payment of money, 
commonly called bank notes, on the Ist 
of January, 1819, conspired, combined, 
and confederated together, to obtain by 
fraud and dishonest means, the use of a 
large sum of money out of the funds of 
the said President, &c. to wit, $30,000, 
without paying any interest or discount, 
or equivalent therefore, for the use 
thereof, to the said President, &c. and also 
to obtain, by fraudulent and _ indirect 
means, the use of a large amount of pro- 
missory notes, to wit, $30,000, being the 
property and a part of the funds of the 
said President, &c. for a large space of 
time, to wit, three months, without pay- 
ing any interest or equivalent therefore. 
And that the said defendants did then and 
there so obtain, in pursuance of their un- 
lawful conspiracy and agreement, out of 
the proper funds of the said President, 
&c. a large sum of money, to wit, 
$30,000, and a large amount of promis- 
sory notes for the payment of money, to 
wit, $30,000. without the knowledge, pri- 
vity or consent of the said President, cc. 
then and there kept and converted to 
their own use and benefit the last afore- 
said sum, and the said notes, without pay- 
ing any interest or discount, or equi- 
valent therefore to the said President, &c. 
to their great damage, and against the 
peace, &c. 
The cause was brought to trial on 
Thursday, the 17th instant. 
_ Richard Allen, having been called as a 
juror, was asked by Maxwell, whether 
he, Allen, was not related to ‘horn, one 
of the defendants. The juror having 
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answered in the negative, the counsel i, 
terposed a challenge on the ground of re 
lationship. 

Hoffman objected to this course, on the 
ground that the counsel had first made 
the inquiry of the juror; but the cour 

| decided that the challenge might be 
| tried. 
The counsel for the prosecution hay 
‘ing interposed a challenge to the favour 
| generally, a question arose, whether the 
three or two first jurors, called and ap- 
proved, should be the triors. Reference 
was had to the case of Diana Sellick, tri. 
ed in the Oyer and Terminer in this city 
for murder, before Judge Van Ness; (1 
City-Hall Recorder, p. 185 ;) and it was 
found that the two jurors first called were 
sworn as triors, 

The usual oath having been adminis- 
tered to the two triors, Richard Varick, 
the President of the Merchants’ Bank, on 
being sworn as a witness on behalf of the 
prosecution, testified, that some time in 
the spring of 1818, the bank was over- 
drawn by the firm of R. & D. K. Allen, 
Thorn, one of the defendants, then being 
the first teller; and that Richard Allen 
was one of the firm of R. & D. K. Allen. 
When this affair occurred, the witnes: 
called on Thorn for an explanation, and 
he said that Richard Allen was a relation, 
a townsm:.n, and a schoolmate. 

William W. Thorn, on being sworn on 
the part of the defendants, testified, tha! 
he was a brother to one of them, and 
that Richard Allen is not related to the 
witness in any manner whatsoever. 

Van Beuren hereupon offered to show 
other facts to support the challenge. 

Emmet objected, and contended that, 
having in the first instance assigned rela- 
tionship for cause, the prosecution should 
be confined to that ground. Had the 
counsel for the defendants insisted, the 
opposite counsel, in strictness, would 
have been obliged to assign the cause ol 
challenge in writing, that the defendants 
might have had an opportunity to join 
issue or demur. The prosecution ought 
not to be indulged in this fishing voyage ; 
but should be confined to the ground first 
taken. 

Van Beuren, in reply, admitted that 
relationship had been at first assigned @& 
the cause of challenge, but that after 
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wards a challenge was taken to the fa- 
your generally ; and that in this species 
of challenge it was not necessary to spe- 
cify the cause. The challenge is a ge- 
neral one, and the cause need not be 
assigned, except as it may arise in the 
testimony. 

After farther argument, the mayor said, 
that the question was, whether in a chal- 
lenge to the favour it was necessary for 
the party, interposing the challenge, to 
epecify the cause previous to the trial. 
The court think this is not the case. We 
believe this from the general words con- 
tained in the authorities which speak of a 
challenge to the favour ; and this opinion 
is strengthened by the consideration, 
that the oath administered to the triors, 
renders it incumbent on them to try, whe- 
ther the party challenged stands indiffer- 
ent between the prosecution and the par- 
ty accused. If the person challenged be 
an intimate friend of the party, this con- 
stitutes a sufficient ground of a challenge 
to the favour ; and we do not think that a 
logical precision in assigning cause in 
this species of challenge would, in gene- 


ral, be practicable ; and, in the opinion | 


of the court, it is unnecessary. 

Isaac Burr, being sworn, testified, that 
he had known the families of Thorn and 
Allen twenty or thirty years, and no re- 
lationship subsisted between them; but 
they were townsmen. 

Henry I. Wyckoff, being sworn, testifi- 
ed, that on the 4th or 5th of March last, 
he, with two other directors of the bank, 
constituted the committee to inquire into 
the state of its funds, when the discovery 
took place upon which the present prose- 
cution is predicated. A check, on the 
Branch Bank, was found among the pa- 
pers of Thorn, one of the defendants, as 
the witness was informed by the second 
receiving teller, bearing date the day 
previous to the examination. Thorn, on 
an inquiry by the committee, admitted 
that he had advanced the money of the 
bank for it; alleging in excuse that he 
received it of a friend; and on a further 
inquiry, but with some reluctance, he 
said, that he had advanced the money 
either to D. K. Allen, or R. & D. K. Al- 
len; and which of them it was the wit- 
ness did not remember. 

This witness further testified, that at 








the time the bank was overdrawn, as sta- 
ted by Richard Varick, in his testimony, 
Thern, on being called, said that R. & 
D. K. Allen were particular friends and 
townsmen. 

John B. Thorp, on being sworn, testi- 
fied, that the firm of R. & D. K. Allen 
was dissolved in the fall of 1817. Before 
this time, the property of the firm was 
assigned for the benefit of their creditors, 
and D. K. Allen took the benefit of the 
act. At the time the bank was over- 
drawn Richard Allen was in Virginia. 

Emmet contended to the triors that no 
sufhcient cause of challenge had been 
produced. The ground of relationship 
had been abandoned ; and the prosecu- 
tion, in the last resort, had recurred to a 
supposed intimacy between the families 
of Thorn and Allen. In this, he insist- 
ed, that the prosecution had failed. 
Should the triors decide in favour of the 
challenge, the effect would be to deprive 
the co-defendants with Thorn of an im- 
portant privilege. 

The counsel further urged, that it was 
incumbent on the prosecution to show 
clearly that the juror was not free from 
just exception ; and that should the triors 
entertain a doubt whether he was indif- 
ferent or not, it would be their duty to 
decide against the challenge. 

Jones, contra. 

The mayor charged the triors that the 
question for them to decide was, whe- 
ther Richard Allen stood indifferent be- 
tween the prosecution and the accused. 

He was accused of no crime; and, in 
the opinion of the court, the triors ought 
to be governed by a principle different 
from that which prevails where a jury 
are to decide on a question of innocence 
or guilt. There, whenever the jury en- 
tertain a rational doubt, they are bound 
to acquit ; here, should the triors, from 
all the circumstances produced, believe 
that the challenged is not wholly indiffe- 
rent and free from all exception, or, 
should they entertain a doubt on the sub- 
ject, in either case, it would be their 
duty to decide in favour of the chal- 
lenge. 

In the species of challenge now under 
consideration, not relationship alone 
forms a sufficient cause of challenge: but 
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quaintance of the juror called and chal- 
lenged, he is incompetent. 

If, in this instance, relationship is pro- 
ved to the satisfaction of the triors, there 
could be no doubt of their verdict. On 
this head we have the positive declara- 
tion of Thorn, testified to by Richard Va- 
rick. Generally, a confession is the 
highest evidence ; but even a confession 
may be rebutted or explained by other 
testimony. For this purpose, William 
W. Thorn, a brother of one of the de- 
fendants, has been produced, who swears 
that Richard Allen is not a relation; and 
in this he is corroborated by Isaac Burr. 

If, from the facts, the triors should be- 
lieve that Richard Ailen is a relation to 
Thorn. one of the defendants, then, it 


will be their duty to dectde in favour of 


the challenge. 

But in this case relationship ts not the 
only cause of challenge ; and should the 
triors believe that there is, and has been, 
a peculiar iotimacy subsisung be ween 
Thorn and the party challenged, this ts 
equally a sufficient cause for his rejec- 
tion a8 a juror. 

The evidence on this point is derived 
principally from Varick and Wyckoff, aud 
is, In Some measure, corroborated by that 
of Isaac Burr, a witness called on the 
pari of the defendants. He has known 
the families of Thorn and Allen for twenty 
or thirty years, and they were townsmen. 

On this occasion, the counsel for the 
prosecution, in his remarks to the triors, 
had recurred to the general charge con- 
tained in the indictment against the de- 
fendants, and that with propriety ; and, 
in reference to that charge, particular 
acts of friendship and intimacy have been 
produced, which the court think worthy 
of consideration. It will be for the tri- 
ors to say, whether a person standing in 
the relative situation that Richard Allen 
does to Thorn, can be indiflerent between 
him and the prosecution. 

But there is a.stronger circumstance 
relicd on by the prosecution. It seems 
that in March last, the bank instituted an 
quiry inte its concerns ; and a check on 
‘ie Branch Bank was found among the 
pipers of Thorn, then the first teller, 
‘0 admitted that he had advanced the 

mey of the bank for the check to a 
‘iicnd ; and on a further inquiry, said, 
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with some reluctance, that he receives 
the check either from the firm of R. & 
D. K. Allen, or D. K. Allen. For the 
purposes of this investigation, in the yiew 
of the court, it is immaterial whether the 
money was advanced to the firm or one 
of the partners ; for they were brothers. 

The triors, without leaving their seats 
rendered a verdict in favour of the chal. 
ienge, and Richard Allen was rejected as 
a juror. 

Hamilton opened the case on the pari 
of the prosecution, by stating the nature 
‘of a conspiracy, the details of the busi- 
| ness of a bank, the duties of its officers - 
1 
| 








ind the counsel then proceeded to state 
| the circumstances which led to the disco- 
very in March last, mentioned in the tes- 
\\ttmony of Varick and Wyckoff, and the 
|means used by the defendants to deprive 
}the bank of the money, as charged in the 
jeageement. But as the confession here- 
‘after mentioned, upon which the whole 
weight of the prosecution rested, was 
rejected by the court, as will appear in 
‘the sequel, and as every man is pre- 
sumed to be innocent until proved guilty, 
| we conceive the legitimate object of a re- 
|port of this case should be, to present 
| with clearness, only those facts necessary 
|to illustrate the points of law decided 
| by the court, and to suppress all facts no! 
| having relation to those points. ‘To eve- 
iry reflecting mind the propriety of the 
| course we have adopted must be obvious. 
| The prosecution was abandoned ; and it 


| 


|is to be presumed, that the accused were 
thereby precluded from introducing any 
testimony to rebut the circumstances ol 
suspicion, if such there were, produced 
against them. 
| It appeared, from the subsequent test 
/mony on behalf of the prosecution, tha! 
| previous to the month of March last, the 
| Merchants’ Bank had been frequently 
| overdrawn to a considerable amount, and 
| a variety of circumstances having occur- 
\red, affording, as was believed, just 
grounds of suspicion of the unfaithfulness 
| of the servants of that institution having 
charge of the funds, a committee of three 
of the directors was appointed to invest! 
gate the affairs of the bank, and met for 
that purpose, on the 6th of that month. 
The result of the examination was that 
there was a deficiency in the account © 
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Thorn, one of the defendants, then the 
frst teller, to the amount of $100,000. 
In this officer, from the nature of his 
situation, an almost unbounded confidence 
was necessarily placed: and he bad fre- 
quently the control of $1,000,000. He 
was soon afterwards arrested on civil 
process, at the house of Richard Varick, 
the president of the bank, in a suit 
brought for the recovery of the money. 


The bank, at the time of the arrest, was || 


desirous that it should be kept secret un- 
til an opportunity might be afforded for 
arresting the two other defendants ; and 
Thorn, after the arrest, through his own 
choice, as he alleged, remained with the 
deputy sheriff, Kip, several days at the 
house of Varick, who, in the mean time, 
believing that Thorn and the other two 
defendants had subjected themselves to a 
criminal prosecution, under the statute 
relating to embezzlement, assured him 
that the object was to convict the other 
two; and that if he would come forward 
with a frank and full disclosure of all the 
circumstances implicating them, he should 
be made a state’s evidence. ‘Thorn, in 
the first instance, strenuously objected, 
and absolutely refused to make this dis- 
closure, which he alleged would be high- 
ly dishonourable. He wished to make a 
partial statement, but finally consented to 
make one in full. 

Richard Varick, in the course of his 
testimony, stated, that he believed that 
the confession of Thorn was made under 
the influence +f the promise of making him 
a state’s evidence. 

The confession was reduced to writing 
onthe 13th of March last, by Peter Jay 
Munro, Esq. who, at this time, knew no- 
thing of the promise which had previously 
been made by Varick to Thorn. Munro, at 
this time, made Thorn no promise ; but 
having before understood, that he wished 
to make a confession, Munro merely told 
him that if he wished to do so, he, Mun- 
ro, would write it: and he further ob- 
served to Thorn. that, if he made a con- 
fession, he had better make itin full. At 
the time of the confession he was under 
arrest, 

After the confession was reduced to 
Writing, Thorn said that he had staid at 
Col. Varick’s house voluntarily, and was 


much obliged to him; and, with regard 
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to the confession, declared that he had 
made it freely and voluntarily, and from 
a sense of duty. ; 

The counsel for the prosecution here- 
upon called upon Munro to produce the 
confession, that it might be read in evi- 
dence. 

The counsel for the defendants object- 
ed to the introduction of this confession 
| in evidence. 
| Wells and Emmet contended, that at 
| the time this confession was made, Thorn 
was, and had been for nearly a week be- 
fore, a prisoner in the house of Col. Va- 
| 
| 





‘rick. The confession was extorted un- 
‘der a promise made by him to Thorn 
| that he should be made a state’s evidence 
against the others ; and it is candidly ad- 
mitted by Col. Varick, that he believes 
the promise influenced the confession. 
It therefore cannot be received. 

‘The counsel, in support of their arga- 
ment, cited to the court 1 Chitty’s Crim. 





Law, p. 85, and Phillips’ Ev. p. 80, to 


| show, that ‘‘no improper influence, either 


by threat, promise, or misrepresentation 
|ought to be employed; for, however 
| slight the inducement may have been, a 
confession so obtained cannot be received 
in evidence, on account of the uncertain- 
ty and doubt, whether it was not made 
rather from a motive of fear or interest, 
than from a sense of guilt.” The coun- 
'sel also referred to the eighth and ninth 
rules, under the head of Examination, tn 
M‘Nally’s Ev. p. 42 and 43, for the pur- 
pose of showing, ‘ that before such exa- 
minations can be read in evidence, it must 
also be testified that they were made 
freely, without any menace or terror, or 
any species of undue influence imposed 
| upon the prisoner.” 1 Hale’s P. C. 234. 

Hale gives the reason: ‘* 1 have often 
known,” says that venerable and benevo- 
lent judge, “the prisoner disown his 
confession upon his examination before 
the justice, and be sometimes acquitted 
against such confession.” 

‘« These rules reflect the brightest lus- 
tre on the principles of the English law, 
which benignly considers, that the human 
mind, under the pressure of calamity, is 





danger, to acknowledge indiscriminately 
a falsehood or a truth, as different agita- 








tions may prevail: and therefore a con- 





easily seduced, and liable, in the alarm of 
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fession, whether made upon official exa- 
mination, or in discourse with private 
persons, which is obtained from a defen- 
dant by the impression of hope or fear, 
however slight the emotion may be im- 
planted, is not admissible evidence. For 
the law will not suffer a prisoner to be 
made the deluded instrument of his own 
conviction.” Gilb. Ev. by Loft. 137. 

Anthon and Maxwell contended, that as 
the amount of Col. Varick’s testimony 
was, that he promised Thorn, that if he 
made the confession he should be made 
a state’s evidence, and that under the in- 
fluence of that promise he made the con- 
fession, if the doctrine of the defendants’ 
counsel be correct, then the statement of 
an approver could in no instance be re- 
ceived: for in most cases, such a witness 
testifies under the strongest influence of 
a promise of favour. 

They also urged to the court, that all 
the authorities in the books, relating to 
confessions, apply to a case where a pri- 
soner is taken on a criminal charge, and 
a confession is made by him before a ma- 


gistrate in the ordinary administration of 


criminal justice. But where, as in this 
case, the defendant was under arrest on 
civil process, and the promise which in- 
duced the confession was made by a pri- 
vate individual, not concerned in the ad- 
ministration of justice, there was no good 
reason why such confession should not be 
received. 

The counsel also insisted that the con- 
fession ought not to be arrested by the 
court, but should be suffered to go to the 
jury. 

The counsel, in support of their argu- 
ment, cited M‘Nally’s Ev. p. 47, rule 
eleventh. 

Emmet, in reply, argued, that the books 
made no distinction between a confession 
by a prisoner while under arrest on a 
criminal charge or otherwise : nor was it 
material whether the promise which in- 
duced the confession be made by, or in 
presence of, a magistrate or not: it is 
sufficient, if the promise made, did influ- 
ence the confession ; for if so, it must be 
excluded. The reason of the rule was, 
that a man, whose mind had been previous- 
'y wrought on, so that its free exercise 
vas restrained at the time of a confession, 








THE NEW-YORK 





was, in that situation, as likely to make g 
false as a true statement. A confession 
is ef no validity whatsoever where thy 
mind is not entirely free in its opera- 
tions. The inquiry, in such cases, re. 
lates to the state of his mind, and not to 
the process by which he was detained, or 
the person who may have made the 
threats or promises. 

In this instance, Thorn was taken » 
prisoner, and was under arrest nearly a 
week. His mind was operated upon and 
broken down, and be was restrained by y 
hond stronger than iron. At one time he 
was made to believe that his case came 
within the statute relating to embezzle- 
ment, and at another, he was soothed and 
cajoled with professions of friendship, 
His mind was not free at the time of this 
confession, and it therefore cannot be re- 
ceived. 

The mayor, in the decision of this 
question, said, that in the opinion of the 
court, it made no difference whether a 
party, making a confession, was under ar- 
rest on criminal process or not; or whe- 
ther such confession was made before a 
private person or one concerned in th 
administration of justice. If a promise 
of favour, made by or before any person 
influences a confession, it 1s well settled, 
that it cannot be received in evidence 
And as from the testimony of Col. Varick 
it appears, that he believed that Thorn 
made this confession in consequence 0! 
the promise made to him, that be should 
be made a state’s evidence, it is the una- 
nimous opinion of the court that the con- 
fession cannot be read. 

After the counsel on behalf of the pro- 
secution had consulted together, \an 
Beuren, addressing the court, said, that 
the prosecution had been taken by sur- 
prise, not having anticipated that ths 
confession would be assailed on the 
ground taken by the opposite counsel. 
Though it was still in the power of the 
prosecution to produce many strong cl" 
cumstances, yet, as this confession haa 
been unexpectedly rejected, they did not 
expect to be able to make out such a cast 
against these young men as the counsé 
could conscientiously press to the July 

The prosecution having been aban- 
doned, the Mayor instructed the jury, 








CITY-HALL RECORDER. 87 


that as there was no evidence before 
them, against the defendants, the jury 
should acquit them. 

The jury immediately pronounced the 
defendants not guilty. 


(NUISANCE. ) 
ROGER PROUT’S CASE. 


Van Wyck, Counsel for the prosecution. 
Price, Counsel for the defendant. 


fo constitute a public nuisance by conducting, in 
a populous city. alawful business, it is not suffi- 
cient that its exercise be merely disagreeable : 
but it must be an annoyance, calculated to in- 
terrupt the public in the reasonable enjoyment 
of life or property. 


The defendant was indicted for a pub- | 


lic nuisance, in keeping and maintaining a 
certain ink manufactory, the furnaces in 
which emitted noisome and unhealthy 
smells and vapours, to the common nul- 
sance, and against the peace, &c. 

it appeared in evidence that the manu- 


situated in the rear of one of the lots on 
ile east side of Spring-street, between 
Crosby and Orange streets, and near 
Breadway. The defendant commenced 


the business of manufacturing printing | 


ink in this place about seven years ago, 
when there were but few buildings in 
that part of the city ; but since that time, 
many houses, adjacent to the manufactory, 
have been erected. 

James Gritman, on being sworn on be- 
half of the prosecution, testified, that the 
vuilding is in the same block where he 
dwells ; and that whenever, for the pur- 
poses of the manufactory, oil is boiled, 
wnich is about once a week, the smell is 
disagreeable, especially when his win- 
dows are raised. 

On his cross-examination, he stated, 
that he had never been in the manufacto- 
'y: that there was one for chocolate, 
aud there had been a distillery in this 
quarter ; and that he never had any dif- 
‘erence with the defendant. 

Reuben Cannet, sworn on the same 














side, statedy that the boiling was offen- 
sive; he was often obliged to shut his 
windows, and that the smell was more 
disagreeable in summer than at any other 
time. 

Cross-examined: I have lived about 
three years about one hundred feet from 
the premises. 

David Sherwood, sworn; I live at the 
corner of Spring and Crosby-streets, 
about one hundred and thirty feet from 
the manufactory, and when they are boil- 
ing there is a smell similar to that arising 
from the boiling of nauseous oil. 

Sarah Sherwood, sworn: ‘The smell 
from the manufactory is very disagreea- 
ble. I never smelt it but three times. 
1 was unwell: it seemed to stop my 
breath. I lived near the place a year, 
but don’t live there now. 

Mary Hicks, sworn; I live near. The 
smell annoys me so much that I have 
been obliged to shut up my house and go 
off. lt makes me sick. 

Rachel Climp, sworn: I lived about 
one hundred yards from the place. The 
sinell annoys me very much. Before we 
went there to live I visited a neighbour 
near the manufactory, and the smell 


‘| made me sick. 
factory, mentioned in the indictment, is | 


Gertrude Bennet, sworn: I lived near 
the manufactory, but would not live there 
again. 1 was much annoyed by the 
smell. 

The prosecution here rested. 

Price, in opening the case, stated to 
the jury that he had himself been on the 
premises, and the manufactory was con- 
ducted with the utmost cleanliness. 

It would appear, in testimony, that in 
the process of manufacturing ink, linseed 
oil, and that of the purest kind, was used, 
and that nothing offensive resulted from 
the boiling, which occurred, upon an 
average, but once a month. 

It would also appear, that the defen- 
dant, an industrious, meritorious citizen. 
about seven years ago, and when but 
few buildings were erected in that quar- 
ter, at considerable expense, had built 
this manufactory: he had invented a pro- 
cess for making printing ink of a better 
quality, and at a less expense, than any 
other manufacturer in this country. 

The jury would recollect, that a popu- 


| lous city is. necessarily, a congregation of 
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disagreceble smells : 1f we reside here, || short distance, but never smelt a 


the many benetits and comforts we have, || from the manufactory. 


must have a portion of alloy. 

A judgment in this case affects the liv- 
ing of the defendant: if he is convicted, | 
his establishment must be abated—his 
property become useless, and his pros- 
pects blasted. | 

Dr. William J. M‘Niven, on being || 
sworn on behalf of the defendant, testi- 
fied, that about a fortnight ago, the wit- ,, 
ness visited the premises used by the de- |, 
fendant as an ink manufactory, and found | 
it very clean. ‘There is a flower garden}, 
adjoining, between the manufactory and | 
Spring-street. Having called on the wit- | 
ness as a professional man, the defendant || 
showed him the premises. 





| 


ry the smoke high. 
in boiling was not unpleasant to the wit- 
ness; nor is it, in his opinion, after a 
close examination, unhealthy. It 1s of 
the best quality of linseed oil, (here a 
phial of the oil was exhibited to the ju- 
ry.) like this. 

Dr. John W. Francis, Professor of Me- 
dical Jurisprudence, on being sworn, tes- 
tified, that being called on by the defen- 
dant, he, the witness, visited the manu- 
factory, while the oil was boiling. There 
is nothing unhealthy ina single opera- 
tion. I know, said the witness, no manu- 
factory, in its operations more conducive 
to health. Indeed, from the latest re- 
ports, it appears that it has been disco- 
vered that the fumigations, arising from 
tar, in burning, are highly salutary, and 
have aflorded relief in consumptions : 
and if so, | should think the fumigations 
arising trom this manufactory, while in 
operation, are much more so. Resin is 
used in the manufactory, and the materials 
must be of the best kind. 

Hannah Jenkins, sworn: I live oppo- 
site the manufactory, and have done so 
for nearly three years, and I have nei- 
ther smelt nor discovered any thing 
disagreeable. 

Anthony Davy, sworn: I lived one of 
the nearest to the manufactory. The 
smell was not disagreeable. 

Grace Davy, sworn: Concurred with 
her husband. 


George Boyd, sworn: I live but a 
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ny thing 


John Hipper, sworn: I live in the 
ame block and never smelt any thing 
disagreeable, except they were boiling, 

Abram Carman, sworn: I lived tio 
years adjoining the manufactory, and. 
not consider it unhealthy, though, while 
they are boiling in warm weather, ij js 


0 


something disagreeable. 


Tobias Galloway, sworn : Concurred 
with the last witness. 

J. D. Cashbone, sworn: I lived near 
there four years, and kept a fruit shop. 
1 did not consider the manufictory 4 
nuisance, though when I first came there 
the smell was something disagreeable, 

Elijah Washborn, sworn: $ lived near 
the manufactory five years, and was not 
annoyed; though my family sonictimes 
complained of the smell. 

William M‘kKee, sworn: Before the 
manufactory was established I lived near 
the place. ‘The smell from the boiling 


is not injurious to health. 


Jacob Gosling, sworn: I lived four 
years near the manufactory, and did not 
find it disagreeable. 

Isaac Doughty, sworn: For three 
years | have lived within seventy o 
eighty feet of the manufactory. | have 
sometimes been offended with the smell, 
but the place is as clean as it could be 
kept. 

John Sembler, sworn: I ama barber, 
and live next door but one of this place; 
but | lost no custom by reason of the 
smell. } 

Adolph Brower, sworn: I am acquaint: 
ed with the process of making prinung 
ink. There is nothing unhealthy in the 
manufactory, and, for my own part, the 
smell is agreeable to me. 

Jonathan Pinckney, sworn: | am the 
City Intendant—have been to the mant- 
factory three times ; and on last Saturday 
I went there and found, as before, ® 
much cleanliness as was compatible with 
the nature of the business. The delet 
dant has invested several thousand dol: 
lars in the establishment. 

David Marsh, sworn: There 5 
nuisance there, that I ever saw. 

Isaac Collins affirmed: I have been“ 
the manufactory several times, and nev" 
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observed but that it was conducted with 
cleanliness. I am well acquainted with 
the manufacturing of printing ink. There 
is nothing offensive or unhealthy in the 
process. ‘The defendant is a very skilful 
man in this business, and has brought the 
manufacturing of printing ink to great 
perfection, and has improved the process. 

Cornelius S. Van Winkle, sworn: I 
ama printer—have been at the manufac- 
tory, and there is nothing offensive in 
heating the oil. The ink manufactured 
by the defendant is the best in the United 
States; and such is the improvement that 
he has made in his business that about 
iwenty-five per cent. in the price is saved. 

Daniel Fanshaw, a printer, on being 
sworn, concurred with the last-named 
witness, 

John Smith, sworn: [ live’ within 
twelve or thirteen feet of the premises. 
[do net consider the manufactory a nui- 
sance. One day, while boiling oil, the 
defendant dipped in the kettle a piece of 
bread and toasted it. IT eat it, and found 
the taste not disagreeable. 

Russel Smith, sworn, concurred in 
every particular with the last-named wit- 
ness. 

Here the defendant rested. 

Sarah Caniff, sworn on behalf of the 
prosecution: I have lived in the rear of 
the manufactory nearly three years. The 
swell is disagreeable ; but within three 
weeks it has been better. 

Jacob Climp, sworn: IT have lived 
some time past within three feet of the 
manufactory, and once it made me sick. 

John Hicks, sworn: The smell is as 
bad as eggs; and the clothes in our 
yards are blacked by the lampblack. 

Cross-examined: | live nearer to the 
manufactory than [ want to: it has injur- 
ed my feelings. 

Peter Vallo and Phebe Brown, being 
severally sworn on behalf of the prosecu- 
tion, concurred in stating generally, that 
the smell from the manufactory was dis- 
agreeable. 

Eleanor Osborn, sworn on the same 
side: I lived near the manufactory, 
where we own three houses. I did not 
think it prejudicial to my health or com- 

iort. I never heard our tenants com- 
plain. 
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William Sherwood, sworn: The smell 
is disagreeable. 

Adam Blackledge, sworn: In warm 
weather I conceive the smell offensive. 

Cross-examined : I have brought these 
witnesses for the prosecution. 

Margaret Doughty, sworn: I live ad- 
joining the manufactory, and at times the 
smell is disagreeable. 

Jacob B. Taylor, an alderman, on be- 
ing called from the bench, and sworn on 
behalf of the defendant, testified, that he 
had passed by the manufactory several 
times, and neither saw nor smelt any 
thing offensive ; and that, on being called 
there by the defendant, the manufactory 
appeared as cleanly as the nature of the 
business would admit. 

Thomas Cochrane, a watchman, on be- 
ing sworn, testified, that he had been at 
the manufactory while they were boiling, 
and he could perceive no bad smell. 

Moses Prout, sworn: I am the son of 
the defendant, and have attended to the 
business five or six years, and never suf- 
fered, in the least, in my health. It takes 
us from four to six hours to boil ; and in 
the course of our business we do not 
boil more than once a month upon an 
ayceragce. 

The raw materials which we use in 
the process are, linseed oil, of the best 
kind, aud resin. We could not use ani- 
mal oil, of any kind, in the manufacturing 
of printing ink. We use always the same 
kind of oil, and it is equally as good as 
this. (Exhibiting the phial.) 

‘The process is first to boil down the 
oil sufficiently in a large kettle, then put 
in the resin in due proportion, and after- 
wards the lampblack. 

llere the evidence on both sides closed. 

Price summed up the case, and in his 
remarks to the jury contended, that if the 
weight of testimony was to be regarded, 








ithat on behalf of the prosecution was 
| greatly overbalanced by that on the part 
‘of the defendant. He had produced 
| twenty-six, while the prosecution bad but 
sixteen. 

The counsel further urged to the jury, 
that to constitute a public nuisance in con- 
ducting a lawful business, it was not sufh- 
cient for the prosecution to show that the 
annoyance was disagreeable merely : it 
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must appear, that it was unreasonably so. 
It is not sufficient for him to show that a 
few individuals are incommoded ; it must 
appear that it is a common and public nua- 
sance. 

The counsel, in support of his argu- 
ment, read to the jury a case trom 1 
Peake’s Rep. p. 91, Rex vs. Neville. 

The defendant having been indicted 
for a nuisance in carrying on the business 
of a melter of kitchen stuff and other 


grease, and it appearing that there had | 


been manufactories which emitted disa- 
greeable and noxious smells carried on in 
this neighbourhood for many years ; and 
that the defendant came into the neighbour- 
hood about four years ago, Lord Kenyon 
instructed the jury, ‘‘ that a man setting 
up a noxious business in a neighbourhood 
where such business has long been car- 
ried on, is not indictable for a nuisance, 
unless such noxious vapour is much in- 
creased by his manufacture.” 

The counsel also read the case of The 
King vs. Lloyd, 4 Esp. Rep. p. 200. 

This was an indictment for a nuisance 
against a tinman, prosecuted by the Soci- 
ety of Clifford’s Inn. 

The prosecutors, attorueys, proved, 
‘that in carrying on such part of their 
business as required particular attention, 
in perusing abstracts, and ether necessa- 
ry parts of their profession, the noise 
was so considerable, that they were pre- 
veuted from attending to it.” 

Lord Ellenborough said, ‘*that upon this 
evidence the indictment could not be sus- 
tained ; and that it was, if any thing, a 
private nuisance. It was contined to the 
inhabitants of three numbers of Clifford's 
Inn only ; it did not even extend to the 
rest of the society, and could be avoided 
by shutting the windows: it was there- 
fore not of sufficient general extent to 
support this indictinent. 
Was acquitted.” 

Van Wyck. contra. 

The mayer charged the jury, that the 
defendant was not brought as a criminal 
before them ; he was a respectable, me- 
itlorious citizen, conducting a lawful bu- 
siness, and the question before them was, 
whether, in this case, he has a right so 
to de. 


The defendant 


It had been truly remarked by his 
counsel, that after a conviction, in cases 
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| of this description, it 1s the constant prac- 
tice of the court to suspend the sentence 
ia reasonable time, to give the defendans 
an opportunity to remove the nuisance. 
If this is done, a nominal fine is impos 
|,ed ; but if not, a severe punishment {o| 
|| lows: so that a verdict of conviction jy 
| this case would be tantamount to an yi. 
1 ter destruction of the defendant’s bys. 
ness, at the place where it is conducted, 
| ‘To determine this question it would }y 
necessary to understand the nature of tly 
offence charged in this indictment. 4 
public nuisance may be denominated, an 
‘thing which interrupts the public in tly 
reasonable enjoyment of life or property. 
, Toconstitute 2 nuisance, it is not essen. 
tial that the matter complained of should 
be prejudicial to health: itis suflicient it 
‘it deprives the citizen, unreasonably, o! 
‘the comforts or conveniences of life. 
According to the weight of the testimo. 
ny, in this case, we do not find that this 
‘manufactory, in its operations, is delete- 
‘rious, or destructive to health ; and the 
only question for the determination ot 
the jury is, whether the business, carried 
}on by the defendant in his manufactory. 
interrupts the public in the reasonable 
enjoyment of life or property. 
| Having thus explained the nature oi 
the offence charged in the indictment. 
and called the attention of the jury to the 
question to be determined, the court con- 
sider their duty discharged. It is the 
province of the jury exclusively, to judg 
in matters of facet. 
It will be observed, that on this 
sion forty-six witnesses, on both sides. 
have been produced ; but we tind seve 
ral of them, in their testimony, suppor! 
ing the side opposite to that on which 
they were called. Such, in particular, | 
/was the testimony of Mrs. Osbora. | 
The court again repeat, that to const 
tute this offence it is not suiicient that 
‘the operations of this manufactory bi 
‘disagreeable merely : they must be ur 
reasonubly disagreeable. ie 
There is one important feature in this 
case, which, in the view of the court, 
goes far in favour of this defendant : he 
makes use of pure linseed oil and resin 1" 
his manufactory, by boiling them toge 
ther; and the professional gentlemen 
'who have been examined concur in stat 
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ing that nothing disagreeable arises from | 
this process ; and, one of these witnesses | 
represents, that, so far from being dele- | 
‘erious, the fumigations are conducive to | 
health. 

It will rest with the jury to say, whe- 
ther the evidence will warrant the con- 
clusion, that this manufactory is a com- 
mon and public nuisance ; and whether, 
under all the facts and circumstances of 
ihe case, they ought, by their verdict, to, 
compel its removal, and thus sacrifice the 
defendant’s property. 

The jury, without leaving their seats, 
acquitted him. 


— 
(GRAND LARCENY—EVIDENCE. ) 


JOHN ATWOOD’S CASE, ind. with 
ANTHONY WILSON. 


Van Wyck, Counsel for the prosecution. 
Ropman, Counsel for the prisuner. 





Where stolen property is returned to the owner, | 
by a person who, at the time, gives an account 
oi his possession, it was held, that such account 
might be received in evidence as part of the res | 
ester. 

in a case, wholly depending on circumstances, | 
they must be such as are consistent with guilt | 
only. 

The prisoner, a black, was indicted for | 
grand larceny in stealing two gold watch- 
es, of the value of $400, the property of 
samuel Packwood, on the 13th May last. 

lt appeared in evidence, that in the 
night the prosecutor’s house was broken 
open, and the watches stolen. He print- 
ed handbills, stating his loss, and offering 

a reward of $70. In two days afierwards, 

the prisoner came, with one Molineaux, a 

coloured man, having the two watches. 

At this point of the testimony, the prin- 
cipal witness was about stating what the 
prisoner said when he returned the pro- 
perty. Van Wyck told the witness that he 
need not relate what the prisoner suid. 

Rodman insisted, that the declarations 
of the prisoner made at the time, ought to 
be received as part of the res geste. 

Van Wyck, contra, insisted, that the 
declarations of a prisoner, in his own fa- 
vour, are not admissible, because almost 
every person detected in theft, is capable 








of inventing some plausible story. 
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The mayor said, that, generally speak- 
ing, the declarations of a prisoner in his 
own favour, are not to be received. But 
here the counsel for the prosecution, for 
the purpose of charging the prisoner, 
gives in evidence the bare act of posses- 
sion, which, in itself, under the peculiar 
circumstances of the case, affords no evi- 
dence of criminality. We think, that 
his relation, at the time, of the man- 


ner in which he obtained possession of 
the goods, ought to be received as part of 


the res geste. Should not this be allow- 
ed, any man, however respectable, find- 
ing a stolen watch in the street, and re- 
turning it to the owner, in consequence 
of an advertisement, might be convicted 
on the strong presumption arising from 
the possession. 

It appeared, from the subsequent testi- 
mony, that Packwood was told by the 
prisoner, that he obtained the watch from 
Wilson ; and thereupon Packwood, the 
prisoner and his companion, went to the 
house of Wilson, for the purpose of ap- 
prehending him; but he escaped, as was 
supposed by the prosecutor, through the 
connivance of the prisoner. Wilson and 
the prisoner had been intimate, and about 
the time the watches were stolen, they 
were alone together, and put their hands 
ona bible, and swore to be true to each 
other. From the testimony of Wilson’s 
wife, it appeared that he never had pos- 
session of two gold watches to her know- 
ledce. 

After the cause was summed up by 
the respective counsel, the mayor, after 
recurring to the circumstances of the 
case, charged the jury, that if they should 
even believe, that the story told to Pack- 
wood, by the prisoner, was untrue, still, 
there was a question remaining, well wor- 
thy of consideration. Whether all the 
circumstances produced are not as much 
consistent with the fact, that Wilson first 
took the property, and the prisoner 
afterwards came in for his share of the 
plunder, as that he stole the property, 
or was co-operating with his companion 
in the felony. And it is a sound rule, 
that in a case depending entirely on cir- 
cumstantial proof, to convict, it must be 
such as is consistent with guilt only, and 
is inconsistent with innocence. 

The jury acquitted the prisoner 
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AT a COURT of SITTINGS, holden in 
and for the city and county of New- 
York, at the City-Hall of said city. on 
the 23d and 24th days of June, in the 
year of our Lord one thousand eight 
hundred and nineteen. 


BEFORE 
The Hon. WILLIAM W. VAN NESS, 
One of the Justices of the Supreme Court. 


M:‘Kesson, Clerk. 


(MALICIOUS PROSE« UTION. 


WILLIAM WARNER 
vs. 


MATTHIAS BRUEN,. 


Wirkins, Horrmax, Wenws. and Duns- 
come. Counsel for the plaintif. 
D. B. Ocpen, Counsel for the defendaat. 


To sustain an action for a malicious proseention, 
it is unnecessary for the plaintiff to show actual 
malice; but should the jury. trom all the facts 
ana civcumstances in the case, believe that the 
prosecution complained of could have resulted 
only from an intention to harass and oppress 
the plaintiff, by colour of law, and that the de- 
fendant had neither reasonable nor probable 
cause for such prosecution, the law supplies ma- 
lice, in consequence of his act ; and it will be 
their duty to find him guilty. 


This was an action on the case for a 
malicious prosecution. The declaration, 
which was filed in the term of August, 
1816, contained three counts, the last of 
which briefly alleged, that after the mak- 
ing of an act of the legislature of the 
state of New-York, entitled “« An act for 
relief against absent and absconding debt- 
ors,’ passed 2ist of March, 1801, the 
plaintiff was a merchant, residing, trad- 
ing, and carrying on business in New- 
York, and held, possessed, and enjoyed 
certain land and tenements, and goods, 
chattels, and household furniture: and 
that the defendant, for himself and Her- 
man Bruen and George Bruen, knowing 
the premises, but contriving and injuri- 
ously intending to harass, oppress and in- 


jure the plaintiff, on the 23d of April, 


1816, at the place last aforesaid, by co- 
four of that act, maliciously and wrong- 














fully seized and attached, or caused (y 
be seized and attached, the said lands. 
&c. of the plaintiff as an absent debtor. 
under and by virtue of a warrant from 
Richard Riker, Esquire, recorder of the 
said city ; and that on the 12th of Ay. 
gust, 1816, he superseded the same, 
which is now ended and determined: 
whereas, at the time the said warrant was 
lissued, the plaintiff was a resident of said 
|city and not elsewhere ; all which is to 
‘his damage of $30,000. 

The two previous counts stated the 
| proceedings on the attachment at large, 
‘and alleged, that by means of its being is. 

sued the plaintiff was deprived of his 
lands and tenements, goods and chattels, 
and all his books, vouchers, and securi- 
‘ties, &c. was prevented from recovering 
| his debts, and had lost his credit and re- 





''putation among his friends and neigh- 


_bours, 

| ‘These counts further stated that there 
was neither reasonable nor probable 
|cause for thus proceeding on the attach- 
}ment; that it was superseded on the 12th 
‘of August, 1816, in pursuance of a rule 
\of the Supreme Court, entered on the 
'Sth of August, and that as respects the 
plaintiff the proceedings were ended be- 
fore suit brought. . 
| Wilkins opened the case on behalf o! 
‘the plaintiff. 

| The prominent facts in the case ap- 
| peared to be the following : 

_ On the 3d of November, 1815, the 
| plaintiff, having a family consisting of his 
'wife and several children, and residing 
‘in a house in Beaver-street, in this city, 
'was engaged in the business of buying 
| goods, depositing them in his store, and 
| shipping them to markets abroad. He was 
|in great business and in good credit. At 
that time Randolph & Edgar, through Da- 
vid Dunham & Co., auctioneers, sold the 
| plaintiff goods, belonging to the said Run- 
‘dolph & Edgar and the firm composed of 
| the defendant and his sons, Herman Bruen 
and George Bruen, amounting to $575? 
37 cents, at a credit of four months. In 
the month of December following the 
goods were shipped to Charleston, 5. C 

on the joint account of Solomon Levy 








and the plaintiff’; the latter of whom 
lshortly afterwards, and about the middle 
iof the month. in company with his wile. 
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-mbarked on a visit to her friends at 
Charleston, where he had married her. 

At the time the goods were purchased, 
a promissory note for their amount was 
executed by the plaintiff in favour of So- 
lomon Levy, and endorsed by him to the 
firm of which the defendant was one ; and 
on the 6th of March, 1816, when the 
yote fell due, Randolph & Edgar agreed 
io extend the time of payment to sixty 
days from that last mentioned ; the said 
tandolph & Edgar having, previous to 
sich renewal, informed Mr. Levy that 
they should consult Mr. Bruen as to the 
renewal. Accordingly, a note for 
23791 77, including interest, was exe- 
cuted by Levy, and delivered to Ran- 
dolph & Edgar; and it was understood 
and agreed that when this note was paid 
it should be in full of the other. 

At the time the plaintiff departed for 
Charleston, he left his store, and all his 
houks, accounts, and vouchers therein, 
in charge of Joseph Isaacs, a clerk, who 
kept the store daily open as usual, until 
the time the attachment, hereafter men- 
tioned, was served; when he delivered 
the key to the sheriff, who, in serving 
the process, Was accompanied by the de- 
iendant. 

The plaintiff had also, before his de- 
parture, made an arrangement with 
James Cummings & Co., merchants in 
this city, to receive remittances, to be 
sent to them from Charleston by the 
plaintiff, and to pay therewith his notes 
ws they fell due, and as he should di- 
rect; and he instructed Isaacs to carry 
notes which might be presented for pay- 
ment to Cummings for that purpose. 
Che plaintiff accordingly made remittan- 


res, at diflerent times, to Cummings & |} 


Co. to the amount of $14,000 ; and when 
certain notes were presented to the 
clerk, he carried them to Cummings, by 
whom they were paid. It did not appear, 
however, that any directions were left, 
or afterwards sent by the plaintiff, to pay 
the note due to the defendant and his 
partners; the avails of the goods, for 
Which the note was given, having been 
remitted to Solomon Levy, by his son, 
who was at Charleston; and never hav- 
ing come into the hands of the plaintiff. 
On the 30th March, 1816, the defen- 
dant caused the plaintiff to be arrested, 


and held to bail, at Charleston; and on 
the 23d of April following, the defendant, 
for the firm, made application to Richard 
Riker, then recorder, under the act, en- 
titled, ** An act for relief against abscond- 
ing and absent debtors,” passed @Ist 
March, 1801, for an attachment against 
the plaintiff, as an absent debtor. 

To support the application, the defen- 
dant, pursuant to the statute, presented 
| his own affidavit to the recorder, alleging 
| therein, that the plaintiff was indebted to 
the persons composing the firm aforesaid, 
in the sum of $100 and upwards, over and 
above all discounts, and that he resided 
out of the state of New-York, and in 
Charleston, S. C. or elsewhere, out of 
the said state. The defendant also, ac- 
cording to the act, presented an affidavit 
to the recorder, made by John A. Wood- 
ward and Frederick Shaw, stating, that 
the plaintiff did reside at Charleston 
aforesaid, or elsewhere out of the state 
of New-York. 

Whereupon the recorder, in pursuance 
of the act, issued a warrant of attachment 
to the sheriff, then Ruggles Hubbard, Es- 
quire, commanding him “to attach and 











safely keep, all the estate, real and per- 
sonal, of the said William Warner, in 
whatever part of the sheriff’s county it 
might be found, with all books of account, 
vouchers, and papers relating thereto ; 
and that he, with the assistance of two 
substantial freeholders, forthwith make a 
true inventory of all such estate, so at- 
tached by virtue of the said warrant, and 
that he return the same, signed by him- 
self and the said freeholders, to the said 
recorder, at his chambers in the said city, 
without delay,” Kc. 

The attachment was executed, and, in 
| pursuance of its requisition, the invento- 
ry of the goods belonging to the plaintiff 
was returned by the sheriff to the re- 
corder. 

Advertisements, pursuant to the sta- 
tute, were inserted in the state paper 
and the National Advocate, reciting the 
substance of the proceedings aforesaid, 
and giving notice, that unless the plaintiff 
returned, and discharged his debts, with- 
in one year after such notice, all his es- 
tate would be sold for their payment. 
These advertisements were published 
until the supersedeas was served. 
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On the service of the attachment, the 
goods and bovks of the plaintiff were 
seized, his store was shut, and his busi- 
ness suspended. He returned on the 2d 
of June following. 

On his return, the platntiff made an af- 
fidavit, setting forth facts denying the re- 
calarity and justice of the attachment, 
and procured an order trom the recorder, 
for the defendant to show cause against a 
supersedeas of the same. ‘The deten- 
dant appeared before the recorder, and 
opposed the supersedeas ; and the recor- 
der, having power to grant a supersedeas 
only inthe way pointed out by the act, on 
giving security, he made a return ef the 
proceedings to the supreme court; and on 
the same affidavit, at the subsequent term, 
and on the Sth of August, 1816, the court, 
on due application, granted a rule, setting 
aside the attachment, with costs. Ac- 
cordingly, the recorder, in pursuance of 
the rule granted by the court, issued the 
supersedeas on the 12th of the same! 
month, and the goods, &c. were redeli-| 

vered. 

On behalf of the defendant, a deposi- 
tion of Herman Bruen, one of the firm, 
taken on the 19th of March Jast, was 
produced and read. From this deposi- | 
tion, it appeared, that in January and | 
February, 1816, the deponent was in| 
Charleston, S. C. and, in frequent con- | 
versations with the plaintiff, and particn- 
larly in one on board the ship Elizabeth, 
he told the deponent, that he, the plain- | 
tif, had purchased that vessel, that he | 
was loading her, and intended very short- 
ly to sail in her to Germany ; which fact 
the deponent shortly afterwards com- 
municated to his father, the defendant. 
The plaintift’s wife was with him at the 
time ; and the deponent belicved that she 
was about to accompany her husband. 

The deponent, while at Charleston, 
frequently called on the plaintiff for pay- 
ment of the note, who told him that he 
did not intend to pay it, but would leave 
it to Solomon Levy to pay; and that if 
the holders brought a suit, they would 
not get a cent, for he had made over his 
property to his wife. The whole amount 
of the note, except $848, was and is due. 

While the deponent was in Charleston, 
the plaintiff was frequently in the habit 
of sacrificing his property at auction, for 
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the purpose of converting it into money 
and his commercial credit there was yor, 
low. 

seing cross-examined, the deponent 
stated, that in consequence of directions 
received from his partners in this city. 
while he was in Charleston, some time 
in April, 1816, he caused the plaintiff to 
be arrested and held to bail, in a syjy 
brought by the firm, on the note; by 
the deponent, at that time, knew nothings 
of the attachment. y 

Some testimony, corroborating the 
facts in this deposition, and much in Op: 
position, was produced, both on the part 
of the defendant and the plaintiff. 

Solomon Levy stopped payment before 
his note fell due, but not until after the 
attachment was served; and, in the 
spring of 1818, the plaintiff took the be- 
nefit of the act, before the recorder of 
this ctty. 

Ogden summed up the case, on behalf 
of the defendant, and was followed by 
lIofiman, on the opposite side. He con- 
tended to the jury, that although they 
might not consider there was sufhcient 
evidence of actual malice, still the imph- 
cation of imalice necessarily flowed from 
the circumstances of the case. 

The counsel, in the course of his argu- 


ery 


iment to ihe jury, read the case of Chap- 


man vs. Piekersgill, 2d Wilson, 145. 
That was an action on the case for 
falsely and maliciously suing out a com- 
mission of bankruptcy against the plaintid. 
The declaration alleged, that the defen- 
dant did, falsely and maliciously, exhibit 
a petition to the lord chancellor, that the 
plaintiff was indebted to him in 200/., and 
had committed an act of bankruptey ; 
that the commission thereupon issued, 
and the plaintiff was deelared it bankrupt, 
and that afterwards the commission Wi 
superseded ; and the plaintiff avers the 
he never committed an act of bankrupt: 
cy. 
"The defendant pleaded the general is 
sue ; and, after a verdict for the plait, 
a motion in arrest of judgment was made, 
for this, with other reasons ; that the ac: 
tion would not lie, there being a partici: 
lar remedy given by the bankrupt ve 
tutes, (5 Geo. I. and 5 Geo. II.,) - 
provide, that if it shall appear that the 
commission was taken out fraudulently, 
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or maliciously, the chancellor may order || notes which fell due in his absence ; 


satisfaction to the party aggrieved, &c. 
The case having been twice argued, in 


and 


directed the clerk to carry them there, 
for payment. 


Xemittances, for that pur- 


Michaelmas term, 1762, the lord chief | pose, were made by the plaintiff, from time 
justice gave the opinion of the whole || to time, to a great amount, and ¢everal of 
court, that judgment must be for the || his notes were paid by Cummings & Co., 


plaintiff. 


the general grounds are, that the com- | 
mission was falsely and maliciously sued || 


| 
|| who were understood as transacting busi- 
In the decision, his lordship said, ‘ that ness for him in this city. 


Yet, we do not 
| find that any inquiry concerning the plain- 
| tiff, was made of that firm, or any person 


out; that the plaintiff had been greatly || else, by the defendant. 


damaged thereby, scandalized upon re- || 
cord, and put to great charges in obtain- | 
ing a supersedeas to the commission, | 


It appears, that before the credit had 
expired on the note given by Solomon 
Levy to the defendants, in licu of that 


Here is fulsehood and malice in the defen- |! given by the plaintiff, anil endorsed by 


| 
dant, and great wrong and damage done || L eVy, and in the latter part of 
Now, wherever | 


to the plaintiff thereby. 
there is an injury done to a man’s pro-. 
perty by a false and malicious prosecu- | 
tion, it is most reasonable he should have 
an action to ong! himself. See 5 Mod. 
407, 8; 10 Mod. 218; 12 Mod. 210. 1. 
take these to be two leading cases, and | 
it is dangerous to alter the law. See, 
also, 12 Mod. 273; 7 Rep. Bulwer’s 
case, 1; 2 Leon. —; 1 Roll. Abr. 
Wl; 1 Ven. 86; 1 Sid. 464. But it is 
saul this action was never brought ; and 
so it was said in Ashby and White. 

never to hear this objection again. 
action is for a tort: torts are infinitely 
various, not limited or confined; for 
there is nothing in nature but may be an_ 
instrument of mischief, and this of suing 


This 


out a commission of bankruptcy falsely 


and maliciously, | is of the most injurious 
consequence in a trading country.’ 


The judge, in his charge to the jury, | 
stated two questions for their considera. | 


tion: 


1. Whether the defendant had either | 
a reasonable or probable cause for pro- | 


ceeding upon the attachment ? 
2. Whether there was sufficient ev:- 


dence against him to warrant an infer- | 


ence of malice ? 

With regard to the first question, | 
his honour adverted to the principal cir- 
cumstances in the case, preceding and 
attending the issuing of the attachment. 
When the plaintiff embarked for Charles- 
ton, he left his store in the charge of Mr. | 
Isaacs, the clerk, who kept it open daily, 
ind transacted business. The plaintiff! 
also made arrangements with a respecta- 
ie mercantile house, in this city, to pay |. 





Ted, in law, 
I wish | 


| 


\ 
| 
‘ 
! 
| 


| ceipt, about two months. 


|| been produced. 





March, 
1816, the defendant commenced an ac- 
tion, in Charleston, against the plaintifl, 
as the drawer of the first note ; and on 
the 25d of April following, instituted the 
proceedings on the attachment, to secure 
the same demand. 

On this occasion, his honour did not 
deem it necessary to decide, that the re- 
ception of Solomon Levy’s note, by Ran- 
dolph & Edgar, who were interested in 
the goods for which it was given, operat- 
to extend the credit on the 
first note; yet his honour did not hest- 
tate to say, that such was his opinion, 
And he thought that the jury would be 
warranted, from the facts, in believing 
that the credit was extended on that note, 
with the knowledge and assent of the de- 
fendant. 

His son had written from Charleston to 
his father, in this city, informing him, 
that the plaintit? was about to embark for 
Europe ; but the defendant, in the insti- 
tution of the proceedings on the attach- 
ment, most probably did not act on that 
letter, but actually waited, after its re- 
And although, 
in the progress of this trial, that letter 
had been referred to, still, it had not 
This omission operated 
as a strong circumstance against the de- 
fendant; for the letter may have con- 
tained other facts, qualifying the terms in 
which the information relative to the de- 
parture of the plaintiff to Europe, may 


| have been expressed. 


2. With regard to the second question 
proposed, his honour examined the prin- 
cipal circumstances in the case relied on 
to establish the inference of malice, in 
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the institution of the proceedings on the 
attachment. 

In support of the application before the 
recorder, for an attachment, on the 23d of 
April, the defendant, pursuant to the act, 
in addition to his own affidavit, obtained 
those of John A. Woodward and Frederick 
Shaw, stating, that the plaintiff resided at 
Charleston, or elsewhere out of this 
state. The testimony of those men, in 
support of that fact, would have been of 
importance to the defendant, on this occa- 
sion; but they are not produced, nor ts 
their absence accounted for. ‘The omis- 
sion, in producing those men as witnesses, 
forms a strong circumstance against him. 

It appeared, that after the return of| 
the plaintiff from Charleston, he applied | 
to the recorder to supersede the attach- | 
ment. The defendant opposed the appli- | 
cation; and the recorder not being au- | 
thorized under the act, except in the cases 
therein mentioned, to supersede the at- | 
tachment, an application was made, at| 
the ensuing term of the Supreme Court, | 
to set aside the proceedings, and the mo- | 
tion was granted. The defendant, there- | 





fore, as early as the beginning of the 
month of June, was apprized of the facts 


which formed the grounds of that mo- 
tion: yet we find him opposing the ap- 
rlication to the recorder, and continuing 
ithe advertisements in the newspapers 
intil the supersedeas was served. 

This conduct had been relied on, by 
‘he counsel for the plaintiff, as evincive, 
f not of express malice, at least, as af- 
‘ording evidence that the defendant was 
not ignorant of the illegality of his pro- 
ceedings. And, indeed, his honour con- 
sidered himself bound to say, from an im- 
partial survey of this, with all the other 
facts and circumstances, that he did not 
believe that there existed even a probable 
cause for mistake or ignorance on the 
part of the defendant, in the institution 
of this proceeding. Still, as this was.a 
matter of fact, the jury were to decide 
for themselves. 

In cases of this description, it is unne- 
cessary for the plaintiff to prove actual 
or express malice ; for, in the most aggra- 
vated cases, this would be scarcely, if 
ever, possible. We must judge of the 
state ofa man’s mind, in a given case, by 
what he has done: and where we find 
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Jan act, or train of actions, perform, 
which could have been the offspring o/ 
‘a mischievous or wicked intention only 
ithe law raises the implication of malic 
unless it is satisfactorily explained or ro. 
butted. If, for example, a man attacks 
another in the street, with a Weapon cal. 
| culated to produce death, though no ap. 
_tecedent threats or menaces of vengeaneg 


alice, 


| ° 
| can be proved, the law raises the presump. 


tion of malice from the act. This princi- 
| ple is applicable to the case under cop. 
|sideration ; for although the jury should 
| not be satisfied that there is sufficient ey. 
dence of actual malice, on the part of the 
defendant, still, if from all the facts and 
| circumstances in this case, previous and 
| subsequent to the time of the attachment, 
the jury should believe that his conduct, 
in the institution of these proceedings, 
could have resulted only from an inten- 
tion to harass and oppress the plaintiff, 
and should they believe that there was no 
reasonable or probable cause for issuing 
this attachment, the presumption of malice 
necessarily flows from the act; the law 
supplies the malice, and the defendant 
must be responsible for the consequences. 
Should the jury, however, believe that 
the defendant took out this attachment 
innocently, in the usual course of judicial 
proceedings, without any malicious inten- 
tion, the law would not render him re- 
sponsible for damages in this action. But, 
on the other hand, should they be satis- 
tied, that the defendant, under colour o! 
legal process, and for the purpose of gra- 
tifying his malignant feelings, has inst- 
tuted these proceedings, it will be their 
duty to find him guilty. 

The grounds of damages, in this case 
are, loss of credit, and injury in business. 
It had been shown, that the goods, books, 
vouchers, and other effects of the plai- 
tiff, had been seized and detained for a 
long time, and his commercial credit and 
reputation much impaired. There were 
several mercantile men on the jury, whe 
understood the nature of such busies 
better than his honour, and would be 
able duly to appreciate the extent of th 
loss sustained, and the injury suffered, b) 
the plaintiff. a 

The jury found the defendant guilty, 
and rendered a verdict in favour of tht 
| plaintiff for $5,000 











